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Comment on the Guidelines
The European Association of Co-operative Banks (EACB) welcomes the opportunity to provide the
European Data Protection Board (EDPB) with its comments on the draft Guidelines 4/2019 on Art.
25 Data Protection by Design and by Default adopted on 13 November 2019.
With this document we would like to highlight some aspects of the draft Guidelines that are not
suitable for co-operative banks.
In particular, we would like to highlight two examples in the draft Guidelines concerning the
implementation of data protection principles:


Lawfulness, example under paragraph 63, pages 15-16: This example doesn’t take into
account that several Member states have country-specific legislation in relation to banks’
right to obtain credit data in connection with loan applications. Therefore, the notion that
consent is always required to obtain third-party data for loan applications is not accurate.
Moreover, as we have observed in our response to the Guidelines on the provision of online
services to data subjects, we believe the EDPB applies an overly restrictive interpretation
of what is covered by Art. 6(1)(b) GDPR.



Accuracy, example under paragraph 74, pages 21-22: This example states that banks
should never rely solely on AI to decide whether to grant loans. We believe this statement
is too draconian and ignores the complexity of the assessment required by Art. 22 GDPR.
For example, the relevant Article 29 Working Party Guidelines1 stressed how the exception
contained in Art. 22(2)(a) can be used to reject job applications. By analogy, this
interpretation could be invoked in the case of loan applications.
The example also requires that the AI should provide “non-discriminatory results”.
Considering a very simple case of (1) a loan decision only based on monthly household
income (to be able to repay the loan) and (2) the fact that in Germany women get lower
salaries in average, then a question arises as to whether this would be “discrimination” or
simply the economic rationale of the bank based on objective criteria.

Finally, the section on “cost of implementation” (page 8, paragraph 24) seems to imply, in stating
that controllers should “plan for and expend the costs necessary”, that cost is not an element
among others to be considered in the correct implementation of the data protection principles but
rather an objective, almost absolute fact. We invite the EDPB to delete this sentence in the final
version of the Guidelines as the rest of the paragraph is much clearer on the nature of this element
of Art. 25.
Contact:
The EACB trusts that its comments will be taken into account.
For further information or questions on this paper, please contact:
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Ms Marieke van Berkel, Head of Department Retail Banking, Payments, Financial
Markets (marieke.vanberkel@eacb.coop)
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Guidelines on Automated individual decision-making and Profiling for the purposes of Regulation 2016/679,
WP251rev.01, page 23.
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